
The origins of Santa Claus, or so I am told, is that the young Bishop Nicholas secretly delivered 
three bags of gold as dowries for three young girls to their indebted father to save them from a 
life of prostitution. Armed with immortality, a factory of elves and a fleet of reindeer, his has been 
a lasting legacy, inextricably linked to Christmas.

Of course, this Christmas looks a little different. Amidst a global pandemic, shimmying down the 
chimneys of strangers certainly does not adhere to social distancing guidelines. Some borders 
remain closed, and in some instances, the quarantine period is far too long. After all, he only 
has 24 hours to spread cheer across the world. As with the rest of us, Santa Claus is likely to get 
the remote working treatment. The reindeers this year are likely to be self-driving, reminiscent 
of an Amazon swarm of technology, and the naughty and nice lists are likely to be based on 
algorithms derived from social media accounts. In the age of the fourth industrial revolution, it 
is difficult to imagine that letters suffice anymore. How many posts were verified as real before 
shared? Enough to get you a drone. Fake news? Here is a lump of coal. Will we see elves in 
personal protective equipment (PPE) and will Santa Claus, high risk because of age and his likely 
comorbidities from the copious amount of cookies, have to self-isolate in the North Pole? In fact, 
will there be any toys at all this year? Surely production has been stalled with the restrictions on 
imports and exports into the North Pole. Perhaps, there is a view to outsourcing, or perhaps, 
there is a shift towards local production and supply chains. 

More importantly, as we have done in many instances in this period, maybe we should pause 
to reflect on the current structures in place. The sanctification of a figure so clearly dismissive 
of the Global South and to be critical, quite classist must be called into question. From some 
of the keenest minds, the contributions in this book make a strong case against this holly jolly 
man. We traverse important topics such as, is the constitution too lenient with a clear intruder 
who has conveniently branded himself a Good Samaritan? Allegations of child labour under the 
guise of elves, blatant animal cruelty, constant surveillance in stark contrast to many democratic 
ideals and his possible threat to national security come to the fore. Nevertheless, as the song 
goes, he is aware when you are asleep, and he knows when you are awake. Is feminism a farce 
to this beloved man – what role does Mrs Claus play and why are there inherent gender norms 
in his toys? Then is the worry of closed borders and just how accurate his COVID-19 tests are. 
Of course, this brings his ethics into question. While there is an agreement that transparency, 
justice and fairness, nonmaleficence, responsibility, and privacy are the core ethical principles, 
the meaning of these principles differs, particularly across countries and cultures. Why are we 
subject to Santa Claus’ notions of good and evil when he is so far removed from our context? As 
Richard Thaler and Cass Sunstein would tell you, this is fundamentally a nudge from Santa Claus 
for children to fit into his ideals. A nudge, coined by Thaler, is a choice that predictably changes 
people’s behaviour without forbidding any options or substantially changing their economic 
incentives. Even with pinched cheeks and an air of holiday cheer, Santa Claus has to come under 
scrutiny. In the process of decolonising knowledge and looking at various epistemologies, does 
Santa still make the cut?
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When Data is said to be the New Oil 

of the Digital Economy it is not 

Strange to see that Even Santa Claus is 

benefitting from its value 

Lara Smidt 
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Lara Smidt 

The Privacy Regulator is to fine Santa a staggering R10 million for an 

alleged violation of the Protection of Personal Information Act 4 of 

2013 (POPIA). A spokesperson for the Regulator commented, and said: 

“The magnitude of the fine reflects the seriousness of Santa’s blatant 

violation of POPIA.” 

When data is said to be the new oil of the digital economy it is not 

strange to see that even Santa Clause is benefitting from its value.  

Santa, operating from the North Pole, seemingly labours under the 

misapprehension that the Protection of Personal Information Act 

(POPIA) does not apply to him. Sources say that incompetent and 

insufficiently trained staff, including that of Mrs Claus and at least 100 

elves over 60 years of age, contributes to the struggling, yet 

operational organisation. 

POPIA applies to the processing of personal information that is or has 

been, manually or automatically entered into a record by a responsible 

party that is either domiciled in the union or not domiciled in the union 

but who makes use of means that are situated in the union. 

Applying this to Santa’ processing operations, we can easily conclude 

that POPIA applies to his personal information processing activities. 

Looking at how he collects and uses information, one immediately 

notices that Santa’s processing operations fall far short of the 

conditions for lawful processing of personal information as enshrined 

in article 4. In particular, the following conditions are violated: 
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1. Processing limitation 

By not requesting consent from parents or guardians for the 

processing of children’s data, Santa has been violating the condition 

of processing limitation for years. What is more, POPIA requires data 

to be collected directly from data subjects, i.e. children. However, from 

an investigation, it seems like Santa has been collecting the data from 

other sources, oftentimes not even from the parents of children (who 

are competent to provide consent on behalf of children). The fact that 

Santa’s target market is mainly younger than 7 years complicates this 

matter as the Children’s Act 38 of 2005 now also needs to be 

considered. 

2. Purpose specification 

Santa failed to take steps to ensure that children are notified, in plain 

language tailored to their standards, about the purpose of the 

collection of their data. 

3. Information quality 

There is no evidence to demonstrate that Santa takes reasonably 

practical steps to ensure that the personal information he collects of 

children is complete, accurate, not misleading and up to date. This is 

especially important when profiles of children are created based on the 

information collected to conclude whether such children have been 

naughty or nice. 

4. Openness and profiling 

Santa has failed to maintain a record of the personal data processing 

operations under his responsibility and failed to take reasonable steps 

to ensure that data subjects are aware of the fact that information 

about them is being collected from other sources, his address, the fact 

that he applies profiling techniques to the information collected to 

determine whether children have been naughty or nice.  
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5. Accountability 

Judging from the aforementioned, it is clear that Santa has failed to 

ensure that the conditions in Chapter 3 of POPIA have been met. 

According to Mr Jim Carry, Associate at the firm The Gringe Inc., 

“Difficulty in complying with the law is not an excuse for not complying 

with the law. Nobody is making Santa process this data – he chooses to 

do so. And if he chooses to do so, then he has to accept the compliance 

responsibilities that come with it.” The Gringe Inc. is known for taking 

on trying cases and made news headlines again recently with their 

ongoing fight in the “WHO stole Christmas (and 90% of 2020)” case. 

In light of this planned enforcement action, a spokesperson for Santa 

confirmed that Santa would review his organisation's privacy 

compliance obligations worldwide and would encrypt letters sent 

down chimneys, soon. More funds will also be allocated to staff 

training and system upgrades. 

A close eye will be kept on the development of this matter. I foresee 

labour issues in terms of unmade beds and long naughty lists in future 

should no presents be present on Christmas morning! 
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